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Using this 
Supplement

The purpose of this supplement 
is to offer a summary of the most 
recent developments in the Com-
mission’s administration of federal 
campaign finance law relating to 
nonconnected committees.  The 
following is a compilation of 
articles from the FEC’s monthly 
newsletter covering changes in 
legislation, regulations and advisory 
opinions that affect the activities 
of nonconnected committees.  It 
should be used in conjunction with 
the FEC’s October 2005 Campaign 
Guide for Nonconnected Commit-
tees, which provides more compre-
hensive information on compliance 
for nonconnected committees.

Shays v. FEC (III)
On June 13, 2008, a three-judge 

panel of the U.S. Court of Appeals 
for the District of Columbia af-
firmed in part and reversed in part 
the district court’s judgment in the 
Shays III case. Specifically, the ap-
peals court agreed with the district 
court in finding deficient regulations 
regarding the content standard for 
coordination, the 120-day coordina-
tion window for common vendors 
and former campaign employees 
and the definitions of “GOTV activ-
ity” and “voter registration activity.” 
The appeals court reversed the dis-
trict court’s decision to uphold the 
provision allowing federal candi-
dates to solicit funds without restric-
tion at state and local party events. 
These regulations were remanded to 
the FEC to issue “regulations con-
sistent with the Act’s text and pur-
pose.” The court did not vacate the 
regulations, so they remain in effect, 
pending further action. The appeals 
court upheld the FEC’s regulations 
regarding the firewall safe harbor 
for coordination by former employ-
ees and vendors, which the district 
court had found deficient. 

Background
In response to the court deci-

sions and judgment in Shays I, the 
FEC held rulemaking proceedings 
during 2005 and 2006 to revise a 
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number of its Bipartisan Campaign 
Reform Act (BCRA) regulations. 
On July 11, 2006, U.S. Representa-
tive Christopher Shays and then-
Representative Martin Meehan (the 
plaintiffs) filed another complaint in 
district court. The complaint chal-
lenged the FEC’s recent revisions 
to, or expanded explanations for, 
regulations governing coordinated 
communications, federal election 
activity (FEA) and solicitations by 
federal candidates and officehold-
ers at state party fundraising events. 
The plaintiffs claimed that the rules 
did not comply with the court’s 
judgment in Shays I or with the 
BCRA. The complaint also alleged 

the FEC did not adequately explain 
and justify its actions.

On September 12, 2007, the 
district court granted in part and 
denied in part the parties’ motions 
for summary judgment in this case. 
The court remanded to the FEC a 
number of regulations implement-
ing the BCRA, including:
• The revised coordinated commu-

nications content standard at 11 
CFR 109.21(c)(4);

• The 120-day window for coordi-
nation through common vendors 
and former employees under 
the conduct standard at 11 CFR 
109.21(d)(4) and (d)(5);

• The safe harbor from the defini-
tion of “coordinated communi-
cation” for a common vendor, 
former employee, or political 
committee that establishes a “fire-
wall’’ (11 CFR 109.21(h)(1) and 
(h)(2)); and

• The definitions of “voter registra-
tion activity” and “get-out-the-
vote activity” (GOTV) at 11 CFR 
100.24(a)(2)-(a)(3).

On October 16, 2007, the Com-
mission filed a Notice of Appeal 
seeking appellate review of all of 
the adverse rulings issued by the 
district court. On October 23, 2007, 
Representative Shays cross-ap-
pealed the district court’s judgment 
insofar as it denied the plaintiff’s 
“claims or requested relief.” 

Appeals Court Decision
The appellate court upheld the 

majority of the district court’s 
decision, including the remand of 
the content standard for coordina-
tion, the 120-day common vendor 
coordination time period and the 
definitions of GOTV activity and 
voter registration activity. While the 
district court had held the firewall 
safe harbor for coordination by 
former employees and vendors in-
valid, the court of appeals reversed 
the district court and upheld the 
safe harbor provision. The court of 
appeals reversed the district court’s 

decision to uphold the provision 
permitting federal candidates to 
solicit funds without restriction at 
state or local party events.  

Coordination Content Standard. 
The court of appeals held that, 
while the Commission’s decision 
to regulate ads more strictly within 
the 90- and 120-day periods was 
“perfectly reasonable,” the deci-
sion to regulate ads outside of the 
time period only if they republish 
campaign material or contain ex-
press advocacy was unacceptable. 
Although the vast majority of com-
munications are run within the time 
periods and are thus subject to regu-
lation as coordinated communica-
tions, the court held that the current 
regulation allows “soft money” to 
be used to make election-influenc-
ing communications outside of the 
time periods, thus frustrating the 
purpose of the BCRA. The appel-
late court remanded the regulations 
to the Commission to draft new 
regulations concerning the content 
standard.

Coordination by Common 
Vendors and Former Employees. 
The appellate court affirmed the 
district court’s decision concern-
ing the 120-day prohibition on the 
use of material information about 
“campaign plans, projects, activities 
and needs” by vendors or former 
employees of a campaign. The 
court held that some material could 
retain its usefulness for more than 
120 days and also that the Com-
mission did not sufficiently support 
its decision to use 120 days as the 
acceptable time period after which 
coordination would not occur.

Firewall Safe Harbor. Contrary 
to the decision of the district court, 
the court of appeals approved the 
firewall safe harbor regulation to 
stand as written. The safe harbor is 
designed to protect vendors and or-
ganizations in which some employ-
ees are working on a candidate’s 
campaign and others are working 
for outside organizations making 
independent expenditures. The ap-
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pellate court held that, although the 
firewall provision states generally 
as to what the firewall should actu-
ally look like, the court deferred to 
the Commission’s decision to allow 
organizations to create functional 
firewalls that are best adapted to 
the particular organizations’ unique 
structures.

Definitions of GOTV and Voter 
Registration Activity. The court of 
appeals upheld the district court’s 
decision to remand the definitions 
of “GOTV” and “voter registration 
activity.” The court held that the 
definitions impermissibly required 
“individualized” assistance directed 
towards voters and thus continued 
to allow the use of soft money to 
influence federal elections, contrary 
to Congress’ intent. 

Solicitations by federal candi-
dates at state party fundraisers. 
While the district court had upheld 
the regulation permitting federal 
candidates and officeholders to 
speak without restriction at state 
party fundraisers, the court of ap-
peals disagreed. The court stated 
that Congress did not explicitly 
state that federal candidates could 
raise soft money at state party 
fundraisers; rather, Congress per-
mitted the federal candidates to 
“appear, speak, or be a featured 
guest.” Congress set forth several 
exceptions to the ban on federal 
candidates raising soft money, and 
state party events were not included 
in the exceptions. Thus, the court 
found the regulation impermissible.

U.S. District Court of Appeals 
for the District of Columbia Circuit, 
07-5360.

		  —Meredith Metzler

Regulations

Final Rules on Reporting 
Contributions Bundled by 
Lobbyists, Registrants and 
Their PACs 

On December 18, 2008, the 
Commission approved final rules 
regarding disclosure of contributions 
bundled by lobbyists/registrants and 
their political action committees 
(PACs). These rules implement Sec-
tion 204 of the Honest Leadership 
and Open Government Act of 2007 
(HLOGA) by requiring “reporting 
committees” (authorized committees 
of federal candidates, Leadership 
PACs and political party commit-
tees) to disclose certain information 
about any lobbyist/registrant or lob-
byist/registrant PAC that forwards, 
or is credited with raising, two or 
more bundled contributions ag-
gregating in excess of the reporting 
threshold within a “covered period” 
of time. These requirements apply to 
both in-kind and monetary contribu-
tions. The reporting threshold for 
2009 is $16,000 and is indexed an-
nually for inflation.

Lobbyist/Registrants and Their 
PACs

The rules define a lobbyist/reg-
istrant as a current registrant (under 
section 4(a) of the Lobbying Disclo-
sure Act of 1995 (the LDA)) or an 
individual listed on a current regis-
tration or report filed under sections 
4(b)(6) or 5(b)(2)(C) of the LDA. 11 
CFR 104.22(a)(2). A lobbyist/regis-
trant PAC is any political committee 
that a lobbyist/registrant “established 
or controls.” 11 CFR 100.5(e)(7) 
and 104.22(a)(3).  For the purposes 
of these rules, a lobbyist/registrant 
“established or controls” a political 
committee if he or she is required to 
make a disclosure to that effect to 
the Secretary of the Senate or Clerk 
of the House of Representatives. 11 
CFR 104.22(a)(4)(i). If the politi-

cal committee is not able to obtain 
definitive guidance from the Senate 
or House regarding its status, then 
it must consult additional criteria in 
FEC regulations. Under these crite-
ria, a political committee is consid-
ered a lobbyist/registrant PAC if:
•	It is a separate segregated fund 

whose connected organization 
is a current registrant; (11 CFR 
104.22(a)(4)(ii)(A)); or 

•	A lobbyist/registrant had a primary 
role in the establishment of the 
committee or directs the gover-
nance or operations of the commit-
tee. (Note that the mere provision 
of legal compliance services or ad-
vice by a lobbyist/registrant would 
not by itself meet these criteria.) 
(11 CFR 104.22(a)(4)(ii)(B)(1) and 
(2)).

Disclosure is triggered based on 
the activity of persons “reasonably 
known” by the reporting committee 
to be lobbyist/registrants or lobbyist/
registrant PACs. In order for report-
ing committees to determine wheth-
er a person is reasonably known to 
be a lobbyist/registrant or lobbyist/
registrant PAC, the rules require 
reporting committees to consult the 
Senate, House and FEC web sites. 
11 CFR 104.22(b)(2)(i). The Sen-
ate and House web sites identify 
registered lobbyists and registrants, 
while the FEC web site identifies 
whether a political committee is a 
lobbyist/registrant PAC. A computer 
printout or screen capture showing 
the absence of the person’s name on 
the Senate, House or FEC web sites 
on the date in question may be used 
as conclusive evidence demonstrat-
ing that the reporting committee 
consulted the required web sites and 
did not find the name of the person 
in question. 11 CFR 104.22(b)(2)(ii). 
Nevertheless, the reporting com-
mittee is required to report bundled 
contributions if it has actual knowl-
edge that the person in question is 
a lobbyist/registrant or lobbyist/
registrant PAC even if the commit-
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tee consulted the Senate, House and 
FEC web sites and did not find the 
name of the person in question.  11 
CFR 104.22(b)(2)(iii).

Covered Periods
An authorized committee, Lead-

ership PAC1 or party committee (col-
lectively “reporting committees”) 
must file new FEC Form 3L when 
it receives two or more bundled 
contributions aggregating in excess 
of $16,000 from a lobbyist/registrant 
or lobbyist/registrant PAC during 
a specified time period. That time 
period, called a “covered period,” 
is defined in HLOGA as January 
1 through June 30, July 1 through 
December 31 and any reporting 
period applicable under the Federal 
Election Campaign Act (the Act). 2 
U.S.C. §434(i)(2); 11 CFR 104.22(a)
(5). As a result, covered periods will 
typically coincide with a commit-
tee’s regular FEC reporting periods, 
except that bundling reports filed in 
July and January will also cover the 
preceding six months. One excep-
tion, noted below, permits monthly 
filers to file Form 3L on a quarterly 
basis, if they choose.

Semi-annual Covered Period. All 
reporting committees with bundled 
contributions to disclose must file 
a report covering the semi-annual 
periods of January 1 through June 
30 and July 1 through December 31. 
11 CFR 104.22(a)(5)(i). Totals for 
the first six months of the year will 
appear on quarterly filers’ July 15 

report and on monthly filers’ July 
20 report.2 All reporting committees 
will disclose totals for the second 
half of the year on their January 31 
Year-End Report.

Quarterly Covered Period. The 
covered period for reporting com-
mittees that file campaign finance 
reports on a quarterly schedule in 
an election year includes the semi-
annual periods above and also the 
calendar quarters beginning on Janu-
ary 1, April 1, July 1 and October 1, 
as well as the pre- and post-election 
reporting periods (including runoff 
or special elections), if applicable. 
11 CFR 104.22(a)(5)(ii) and (v).  
Authorized committees of House 
and Senate candidates have the 
same quarterly covered period for a 
non-election year as in an election 
year. However, Leadership PACs or 
party committees that file quarterly 
in an election year file campaign 
finance reports semi-annually in 
a non-election year. Therefore, in 
a non-election year, these report-
ing committees must file lobbyist 
bundling disclosure only for the 
semi-annual covered periods, and 
the pre- and post-special election 
reporting periods, if applicable. 
Some authorized committees of 
Presidential candidates may also file 
quarterly reports.  

Monthly Covered Period. For 
reporting committees that file cam-
paign reports on a monthly basis, the 
covered period includes the semi-an-
nual periods above and each month 
in the calendar year, except that in 
election years they file for the pre- 
and post-general election reporting 
periods in lieu of the November and 
December reports. 11 CFR 104.22(a)
(5)(iii). As noted above, report-
ing committees that file campaign 
finance reports monthly may elect to 
file their lobbyist bundling disclo-
sure on a quarterly basis. 11 CFR 
104.22(a)(5)(iv). Reporting commit-

tees wishing to change their lobbyist 
bundling disclosure from monthly to 
quarterly must first notify the Com-
mission in writing. Electronic filers 
must file this request electronically. 
A reporting committee may change 
its filing frequency only once in a 
calendar year. 11 CFR 104.22(a)(5)
(iv).

Bundled Contributions 
The disclosure requirements ap-

ply to two distinct types of bundled 
contributions: those that are for-
warded to the reporting committee 
by a lobbyist/registrant or lobbyist/
registrant PAC and those that are 
received directly from the contribu-
tor and are credited by the reporting 
committee to a lobbyist/registrant or 
lobbyist/registrant PAC.

A forwarded contribution is one 
that is delivered, either physically 
or electronically, to the reporting 
committee by the lobbyist/registrant 
or lobbyist/registrant PAC, or by any 
person that the reporting committee 
knows to be forwarding a contribu-
tion on behalf of a lobbyist/registrant 
or lobbyist/registrant PAC. These 
contributions count toward the bun-
dling disclosure threshold regardless 
of whether the committee awards 
any credit to the lobbyist/registrant 
or lobbyist/registrant PAC.3 11 CFR 
104.22(a)(6)(i).

Bundled contributions also 
include those received from the 
original contributor when the contri-
butions are credited by the reporting 
committee to a lobbyist/registrant 
or lobbyist/registrant PAC through 
records, designations or other means 
of recognizing that a certain amount 

1 A Leadership PAC is defined as a 
political committee that is directly or 
indirectly established, financed, main-
tained or controlled by a candidate or 
individual holding federal office but 
which is not an authorized commit-
tee of the candidate or individual and 
which is not affiliated with an autho-
rized committee of the candidate or 
individual, except that Leadership PAC 
does not include a political committee 
of a political party. 11 CFR 100.5(e)
(6).

2 In a non-election year, committees that 
file only semi-annually will file Form 
3L on July 31 and January 31.

3  These rules do not affect the existing 
recordkeeping and reporting provisions 
that require each person who receives 
and forwards contributions to a 
political committee to forward certain 
information identifying the original 
contributor and, for contributions 
received and forwarded to an autho-
rized committee, the reporting and 
recordkeeping requirements by persons 
known as “conduits” or “intermediar-
ies.” See 11 CFR 102.8 and 110.6.
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of money has been raised by that 
lobbyist/registrant or lobbyist/regis-
trant PAC. 11 CFR 104.22(a)(6)(ii). 
The final rules outline ways that a 
reporting committee may be consid-
ered to “credit” a lobbyist/registrant 
or lobbyist/registrant PAC for raising 
contributions.

For example, a reporting commit-
tee may credit lobbyist/registrants 
or lobbyist/registrant PACs through 
records (written evidence, includ-
ing writings, charts, computer files, 
tables, spreadsheets, databases or 
other data or data compilations 
stored in any medium from which 
information can be obtained). 11 
CFR 104.22(a)(6)(ii)(A).

Designations or other means of 
recognizing that a lobbyist/registrant 
or lobbyist/registrant PAC has raised 
a certain amount of money include, 
but are not limited to:
•	Titles given to persons based on 

their fundraising;
•	Tracking identifiers assigned by the 

reporting committee and included 
on contributions or contribution-
related material that may be used 
to maintain information about a 
person’s fundraising;

•	Access, for example through 
invitations to events, given to 
lobbyist/registrants or lobbyist/
registrant PACs as a result of their 
fundraising levels; or

•	Mementos given to persons who 
have raised a certain amount of 
contributions. 11 CFR 104.22(a)(6)
(ii)(A)(1)-(4).

Note, however, that the rules 
exclude from the definition of 
“bundled contribution” any contri-
bution made from the personal funds 
of the lobbyist/registrant or his or 
her spouse, or from the funds of the 
lobbyist/registrant PAC. 11 CFR 
104.22(a)(6)(iii). 

Disclosure Requirements 
As noted above, the Commis-

sion has created new FEC Form 3L, 
Report of Contributions Bundled by 
Lobbyists/Registrants and Lobbyist/

Registrant PACs, to accommodate 
the new disclosure requirements. 
Reporting committees must use the 
form to disclose:
•	Name of each lobbyist/registrant or 

lobbyist/registrant PAC;
•	Address of each lobbyist/registrant 

or lobbyist/registrant PAC;
•	Employer of each lobbyist (if an 

individual); and 
•	The aggregate amount of bundled 

contributions forwarded by or 
received and credited to each.

Electronic filers are required to 
file Form 3L electronically. A new 
release of FECFile will be available 
from the FEC.

Reporting committees must main-
tain records of any bundled contribu-
tions that aggregate in excess of the 
reporting threshold and are reported 
on Form 3L. Reporting committees 
must keep sufficient documentation 
of the information contained in the 
reports to check their accuracy and 
completeness and must keep those 
records for three years after filing 
FEC Form 3L. 11 CFR 104.22(f).

The Commission has addition-
ally revised FEC Form 1, Statement 
of Organization, to allow political 
committees to identify themselves 
as Leadership PACs or lobbyist/
registrant PACs. As of March 29, 
2009, political committees that meet 
the definition of “lobbyist/registrant 
PAC” or Leadership PAC must 
identify themselves as such when 
filing FEC Form 1 with the Com-
mission.  Political committees that 
meet the definition of “lobbyist/reg-
istrant PAC” or Leadership PAC that 
have already filed FEC Form 1 must 
amend their FEC Form 1 no later 
than March 29, 2009, to identify 
themselves as such. 

Additional Information
The new rules will take effect on 

March 19, 2009, and recordkeeping 
requirements begin on this date.  Re-
porting committees must also begin 
tracking their bundled contributions 
as of this date.  Compliance with the 
reporting requirements for reporting 

committees is required after May 17, 
2009. Reports filed in accordance 
with these rules need not include 
contributions bundled by lobbyist/
registrants if the contributions are 
received before March 19. Contribu-
tions bundled by lobbyist/registrant 
PACs need not be reported if they 
are received by April 18.

The final rules and their Explana-
tion and Justification were published 
in the Federal Register on February 
17, 2009, and are available on the 
FEC web site at http://www.fec.
gov/law/cfr/ej_compilation/2009/
notice_2009-03.pdf.

	 —Elizabeth Kurland

Contribution 
Limits

Contribution Limits for 
2009-2010

Under the Bipartisan Campaign 
Reform Act of 2002 (BCRA), cer-
tain contribution limits are indexed 
for inflation every two years, based 
on the change in the cost of liv-
ing since 2001, which is the base 
year for adjusting these limits.1 The 
inflation-adjusted limits are:
•	The limits on contributions made 

by persons to candidates and na-
tional party committees (2 U.S.C. 
§441a(a)(1)(A) and (B));

•	The biennial aggregate contribu-
tion limits for individuals (2 U.S.C. 
§441a(a)(3)); and

•	The limit on contributions made by 
certain political party committees 
(2 U.S.C. §441a(h)).

Please see the chart on the next 
page for the contribution amount 
limits applicable for 2009-2010. The 
inflation adjustments to these limits 
are made only in odd-numbered 
years, and—except for the biennial 
limit—the limits are in effect for the 
two-year election cycle beginning 

1 The applicable cost of living adjust-
ment amount is 1.216.
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AO 2007-33 
“Stand-By-Your-Ad” 
Disclaimer Required 
for Brief Television 
Advertisements

A series of 10- and 15-second 
independent expenditure television 
ads Club for Growth Political Action 
Committee (Club for Growth PAC) 
plans to air in support of a federal 
candidate must contain the full, spo-
ken “stand-by-your-ad” disclaimer in 
addition to meeting other disclaimer 
requirements. 

Background
Under the Federal Election Cam-

paign Act (the Act) and Commission 
regulations, when express advocacy 
ads are paid for by a political com-
mittee, such as Club for Growth 
PAC, and are not authorized by 
any candidate, the disclaimer must 
clearly state the full name, perma-
nent address, telephone number or 

Advisory 
Opinions

Contribution Limits for 2009-2010

Type of Contribution	 Limit

Individuals/Non-multicandidate Committees 
to Candidates	 $2,400

Individuals/Non-multicandidate Committees
to National Party Committees	 $30,400

Biennial Limit for Individuals	 $115,5001

	
National Party Committee to a Senate Candidate	 $42,6002

1 This amount is composed of a $45,600 limit for what may be contributed to all 
candidates and a $69,900 limit for what may be contributed to all PACs and 
party committees. Of the $69,900 portion that may contributed to PACs and 
parties, only $45,600 may be contributed to state and local party committees 
and PACs.

2 This limit is shared by the national committee and the Senate campaign com-
mittee.

on the day after the general elec-
tion and ending on the date of the 
next general election. The biennial 
limit covers the two-calendar-year 
period beginning on January 1 of the 
odd-numbered year and ending on 
December 31 of the even-numbered 
year. Please note, however, that 
these limits do not apply to contri-
butions raised to retire debts from 
past elections. Contributions may 
not exceed the contribution limits in 
effect on the date of the election for 
which those debts were incurred. 11 
CFR 110.1(b)(3)(iii).

The BCRA also introduced a 
rounding provision for all of the 
amounts that are increased by the 
indexing for inflation.2 Under this 
provision, if the inflation-adjusted 
amount is not a multiple of $100, 
then the amount is rounded to the 
nearest $100.

	 —Elizabeth Kurland

2 This provision also affects the indexing 
of coordinated party expenditure limits 
and Presidential expenditure limits in 2 
U.S.C. §§441a(b) and 441a(d), as well 
as the disclosure threshold for lobby-
ist bundled contributions in 2 U.S.C. 
§434(i)(3)(A).

web address of the person who paid 
for the communication and indicate 
that the communication is not au-
thorized by any candidate or candi-
date’s committee. 11 CFR 110.11(b)
(3). For televised ads, this disclaimer 
must appear in writing equal to or 
greater than four percent of the verti-
cal picture height for at least four 
seconds. 11 CFR 110.11 (c)(3)(iii). 
Radio and television ads must also 
include an audio statement identify-
ing the political committee or other 
person responsible for the content of 
the ad. 11 CFR 110.11(c)(4)(i).  

In this case, Club for Growth 
PAC intends to pay for 10- and 15-
second television ads that expressly 
advocate the election of a federal 
candidate. It plans to include the re-
quired written disclaimer indicating 
that it is responsible for the content 
and that the ads are not authorized 
by any candidate or candidate’s 
committee.

However, Club for Growth PAC 
requested it be allowed to omit or 
truncate the required spoken dis-
claimer. Since the ads are shorter 
than most other political ads, which 
run for 30 to 60 seconds, Club for 
Growth PAC argued the spoken dis-
claimer would limit the ad’s ability 
to get its message to viewers. 

Analysis
In previous advisory opinions, 

the Commission has recognized 
that in certain types of communica-
tions it is impracticable to include 
a full disclaimer as required by the 
Act and Commission regulations. 
For example, in AO 2004-10, the 
Commission found that the specific 
physical and technological limita-
tions of ads read during live reports 
broadcast from a helicopter made it 
impracticable for a candidate to read 
the required disclaimer himself or 
herself. 

Likewise, in AO 2002-09, the 
Commission determined that certain 
candidate-sponsored text messages 
were eligible for the “small items” 
exception from the disclaimer 
requirements. Under this excep-
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tions are generally not extended to 
partnerships.  Since the Firm is a 
partnership and not a corporation, 
the contribution and expenditure 
exemptions do not apply, and the 
Firm may not treat the Commit-
tee as its SSF, nor may the Firm 
treat disbursements for the costs of 
administering the Committee or for 
soliciting contributions for the Com-
mittee as exempt from the definition 
of “contribution or expenditure” 
under the Act and Commission 
regulations.

Administrative and solicitation 
costs paid by the Firm on behalf of 
the Committee are contributions.  
Partnerships are treated as persons 
under the Act and Commission 
regulations and may contribute up 
to $5,000 per calendar year to a 
nonconnected committee. 11 CFR 
100.10 and 110.1(d).  Any contri-
butions made to the Committee by 
the Firm are attributable both to the 
Firm and to its partners. 110.1(e)(1) 
and (2).

Date Issued:  July 29, 2008;
Length:  5 pages.
		  —Myles Martin

AO 2008-5 
Organization’s Status as a 
Partnership

An entity organized under state 
law as a limited liability partnership, 
but classified as a corporation for 
federal tax purposes, is treated as a 
partnership under the Federal Elec-
tion Campaign Act (the Act).  Ac-
cordingly, the partnership’s federal 
political action committee (PAC) 
is not a separate segregated fund 
(SSF), but rather a nonconnected 
PAC.  As such, all administrative 
support provided to the PAC by the 
partnership would constitute con-
tributions, subject to the limitations 
and prohibitions of the Act.

Background
Holland & Knight LLP (the Firm) 

is a law firm that is classified as a 
limited liability partnership (LLP) 
under the laws of Florida.  However, 
for purposes of federal taxation, the 
Firm is classified as a corporation.  
The Firm is taxed as a partnership 
in Massachusetts and Florida, but is 
taxed as a corporation in other states 
in which it operates.  

The Firm administers the Holland 
& Knight Committee for Effective 
Government (the Committee), a 
nonconnected PAC. 

Analysis
The Act’s legislative history and 

Commission regulations rely on 
state law to determine if an organi-
zation is a partnership or a corpora-
tion.  Since the Firm is organized as 
a limited liability partnership under 
Florida law, the Firm is treated as a 
partnership under the Act and Com-
mission regulations.

The Act generally prohibits 
corporations from making contribu-
tions or expenditures in connection 
with a federal election.  However, 
the Act exempts from the definition 
of “contribution or expenditure” a 
corporation’s costs for establishing, 
administering or soliciting contribu-
tions to its SSF.  11 CFR 114.1(a)
(2)(iii) and 114.2(b).  These exemp-

AO 2008-8  
Earmarked Contribution 
Counts Against Current 
Spending Limits

An earmarked contribution 
sent by an individual through a 
nonconnected political action com-
mittee (PAC) is considered “made” 
when the contributor gives the 
money to the nonconnected PAC, 
not when the committee eventually 
forwards the contribution to the 
final recipient. Thus, a contribution 
earmarked through a nonconnected 
PAC in 2008 will be subject to the 
2008 calendar-year contribution 
limit and count against the contribu-
tor’s 2007-2008 biennial limit, even 
if the contribution is not forwarded 
to the intended recipient until a later 
election cycle.

tion, bumper stickers, pins and other 
small items are not required to carry 
a printed disclaimer because their 
size would make doing so impracti-
cable. 11 CFR 110.11(f)(l)(i).

However, Club for Growth PAC’s 
plan presents facts that are materi-
ally different from those presented in 
these advisory opinions. AO 2004-
10 did not dispense with the spoken 
disclaimer, but rather allowed the 
broadcaster, rather than the can-
didate, to read it. Moreover, the 
10- and 15-second ads proposed by 
Club for Growth PAC do not present 
the same physical or technological 
limitations as those described in 
previous advisory opinions. 

Likewise, the “small items” ex-
ception does not apply to the spoken 
disclaimer requirements for televised 
ads. Under Commission regulations, 
the “small items” exception applies 
only to “bumper stickers, pins, but-
tons, pens and other similar items 
upon which the disclaimer cannot 
be conveniently printed.” 11 CFR 
110.11(f)(1)(i). Thus, it does not ap-
ply to the spoken disclaimer for the 
television ads that Club for Growth 
PAC plans to sponsor. Additionally, 
the Commission noted that the Act 
provides no exemptions from the 
spoken disclaimer requirement sim-
ply because the ads are only 10 or 15 
seconds long. Thus, Club for Growth 
PAC must include the full spoken 
disclaimer in its 10- and 15-second 
television ads.

Date Issued: July 29, 2008; 
Length: 4 pages.
		  —Isaac J. Baker
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candidates, PACs and party com-
mittees during a two-year cycle. For 
the 2008 cycle, the overall biennial 
limit is $108,200, which is further 
broken down into separate limits for 
candidates and other committees. 
The biennial limit is also indexed for 
inflation every two years. 11 CFR 
110.1(b)(1)(ii). Inflation adjustments 
beyond 2008 cannot be determined 
at this time.

The date a contribution is “made” 
determines the election limit it 
counts against, and a contribution 
is considered “made” when the 
contributor relinquishes control over 
it. 11 CFR 110.1(b)(6). A credit card 
contribution is “made” when the 
credit card or number is presented 
because, at that point, the contribu-
tor is strictly obligated to make the 
payment. AO 1990-14.

In this case, Mr. Zucker’s credit 
card has been charged for the 
contribution, and he is obligated to 
pay that amount to the credit card 
company. Thus, his contribution 
has been “made.” Moreover, under 
Commission regulations a contribu-
tion to a candidate or committee 
with respect to a particular election, 
including an earmarked contribu-
tion, counts against the contribution 
limits in effect during the election 
cycle in which the contribution is ac-
tually made, regardless of the year in 
which the particular election is held. 
11 CFR 110.5(c)(1). Accordingly, 
if his contribution is forwarded to 
a 2010 Senate nominee, it will still 
count against his 2007-2008 biennial 
limit. If there is no Democratic Sen-
ate nominee and his contribution is 
forwarded to the DSCC, the contri-
bution will again count against his 
2007-2008 biennial limit and against 
his calendar-year contribution limit 
to the DSCC for 2008.

The Commission further deter-
mined that, because Mr. Zucker may 
not know until 2010 whether his 
contribution was forwarded to a can-
didate or a political committee, the 
only way to ensure that he does not 
exceed any possible limit that may 

AO 2008-10 
Online Advertising 
Vendor May Sell Political 
Advertising Services

A corporation that provides an 
Internet service that permits indi-
viduals and nonconnected political 
committees to post their own online 
political advertising content and 
permits individuals to purchase 
airtime for these ads or ads created 
by the corporation is considered to 
be a commercial vendor engaging in 
bona fide commercial activity. As a 
result, the corporation does not make 
prohibited contributions or expen-
ditures under the Federal Election 
Campaign Act (the Act) by offering 
its service.

Background
WideOrbit, Inc. (the corporation) 

sells software packages to manage 
advertising. As part of its business, 
it has developed and operates an In-
ternet service named VoterVoter.com 
(the web site) that allows individuals 
to purchase television airtime for ads 
posted on the web site that expressly 
advocate the election or defeat of 
federal candidates. Neither Wide-
Orbit, Inc. nor VoterVoter.com is 
owned or controlled by a candidate, 
political party or political commit-
tee.

Specifically, the web site allows 
individuals to view ads created by 
the corporation and by individuals 
and nonconnected political com-
mittees (creators). Then, through 
the corporation, individuals may 
purchase TV airtime for the ads that 
they have either chosen or created. 
The corporation receives revenue by 
charging the airtime purchaser a li-

Background	
On June 25, 2008, Jonathan 

Zucker made an on-line credit card 
contribution through ActBlue, a 
nonconnected PAC. ActBlue solicits 
and accepts on-line credit card con-
tributions for candidates and party 
committees and forwards them to 
the intended recipient via check. Mr. 
Zucker earmarked his contribution 
for the 2010 Democratic nominee 
for the U.S. Senate in Arizona or, in 
the event there is no such nominee, 
to the Democratic Senatorial Cam-
paign Committee (DSCC).

Usually, a person who receives a 
contribution of any amount for an 
authorized political committee, or 
a contribution greater than $50 for 
a political committee that is not an 
authorized committee, must forward 
the contribution to the intended 
recipient no later than 10 days after 
receipt. 11 CFR 102.8(a) and (b)(1), 
and 110.6(c)(1)(iii) and (iv).

However, in AO 2006-30, the 
Commission determined that Act-
Blue could solicit and receive contri-
butions earmarked for a prospective 
candidate and delay forwarding 
those contributions until no later 
than 10 days after the candidate had 
registered a campaign committee, 
rather than within 10 days after Act-
Blue’s receipt of the contribution. 
The Commission also determined 
that ActBlue could forward the con-
tribution to a named national party 
committee in the event the intended 
candidate did not register with the 
Commission. See also AO 2003-23.

Analysis
The Federal Election Campaign 

Act and Commission regulations 
place limits on the amount that any 
person can contribute to a national 
party committee, and this limit is 
indexed for inflation. For 2008, an 
individual can give no more than 
$28,500 to a national party commit-
tee. 11 CFR 110.1(c)(1). Individuals 
are additionally subject to a “bien-
nial limit,” which limits the total 
amount of contributions that any 
individual may make to all federal 

apply is to consider his contribution 
as if it were made to both the 2010 
Democratic Senate nominee and the 
DSCC.

Date Issued: September 12, 2008;
Length: 4 pages.
		  —Isaac J. Baker	



July 2009	 Federal Election Commission RECORD	

9

• The sales of any merchandise 
involve fundraising activity for 
candidates or solicitation of politi-
cal contributions; 

• The items are sold at the vendor’s 
usual and normal charge; and 

•	The purchases are made by indi-
viduals for their personal use. AOs 
1994-30 and 1989-21. 

The Commission has also consid-
ered other factors, including whether 
the entity is owned, controlled or 
affiliated with a candidate or politi-
cal committee;  is “in the business” 
of conducting the type of activity 
involved; and follows industry stan-
dards and usual and normal business 
practices. Matters Under Review 
(MURs) 5474 and 5539. 

The facts in this case indicate that 
the corporation will be acting as a 
commercial vendor for genuinely 
commercial purposes and not for the 
purpose of influencing any federal 
election.  Moreover, the corpora-
tion is not owned or controlled by a 
party, candidate or political commit-
tee, and its business model does not 
involve fundraising for any political 
committee or candidate. The cor-
poration sells airtime at the usual 
and normal charge and purchasers 
pay in advance of the corpora-
tion’s purchase of the media time 
requested, and hence in advance of 
the airing of the ad. These practices 
are consistent with usual and normal 
industry practices.  In the context of 
this request, it is also significant that 
the corporation accepts and posts 
ads on a nonpartisan basis and seeks 
to attract creators without regard to 
the candidates their ads support or 
oppose.  

Costs incurred by creators. Costs 
incurred by an individual in creating 
an ad are exempt from the defini-
tion of “expenditure,” as long as the 
creator is not also purchasing TV 
airtime for the ad he or she created. 
Under 11 CFR 100.94 and 100.155, 
an individual, or group of individu-
als, may engage in uncompensated 
Internet activities for the purpose of 
influencing a federal election with-

censing fee for the use of ads created 
by the company and by obtaining a 
commission from the TV stations on 
the airtime bought by each purchaser 
through the corporation.

If an individual purchases ads 
created by the corporation, then the 
corporation will charge that purchas-
er a licensing fee related to the cor-
poration’s production costs and will 
receive an airtime commission in an 
amount sufficient to make a profit on 
each transaction. When an individual 
chooses an ad created by a creator, 
the corporation charges no licensing 
fee because it incurs no expense to 
create the ad, and the corporation 
will be compensated by the commis-
sion on the airtime purchased by the 
individual.

Where purchasers desire a new, 
customized advertisement, the cor-
poration will arrange with a media 
creation company for the creation of 
the ad, with the full costs passed on 
to the purchaser.  As a result of these 
payment arrangements, the purchas-
er will pay the corporation the usual 
and normal charge.

Ads that are posted on the Vot-
erVoter.com web site will not be 
posted for a fee. The corporation 
does not charge a fee for uploading 
or hosting videos when individuals 
or committees create their own vid-
eos to post on the web site, and it re-
quires the creators to affirm that they 
were not paid by anyone else to cre-
ate or post their content. The ads cre-
ated and posted on the web site by 
the creators and by the corporation 
expressly advocate the election of 
clearly identified federal candidates. 
The business model of the corpora-
tion and the web site involves ads 
that constitute independent expendi-
tures, not coordinated communica-
tions.  The VoterVoter.com web site 
will not display the creators’ names.  
No contact between candidates and 
creators or purchasers is established 
or facilitated by the corporation. 
In addition (with the exception of 
informing a purchaser of the con-
tent of the disclaimer on a political 

committee-created ad that is be-
ing aired), the corporation will not 
provide any information to actual or 
prospective purchasers regarding the 
creator of a given ad, whether other 
purchasers have also bought airtime 
for the ad or the scheduling or airing 
of ads.  Similarly, the corporation 
will not give an ad’s creators any in-
formation about the ad’s purchasers 
or the scheduling or airing of ads. 
Services are provided on a strictly 
nonpartisan basis and without regard 
to political affiliation.

Once a purchaser chooses an ad 
to run, the corporation advises the 
purchaser of the Act’s prohibitions 
and also that the ad will include all 
required disclaimers. The corpora-
tion also offers assistance to pur-
chasers in filling out and filing FEC 
Form 5 (the form used by individu-
als and groups to report indepen-
dent expenditures), but the ultimate 
reporting responsibility lies with the 
purchasers.

Analysis
Corporation as commercial 

vendor engaging in bona fide com-
mercial activity. Under the proposed 
business model, the ads created by 
the corporation and by the creators 
will be viewable by the general 
public.  Although the Act prohibits 
contributions or expenditures by 
corporations under 2 U.S.C. §441b,  
the Commission has determined 
that the distribution of express 
advocacy messages to the general 
public is permissible as “bona fide 
commercial activity,” and is not a 
contribution or expenditure, when 
undertaken by a corporation orga-
nized and maintained for commer-
cial purposes only and the activities 
themselves are for purely commer-
cial purposes. For example, in the 
context of the sale of political para-
phernalia, the Commission looked at 
factors including whether: 
• The activity is engaged in by the 

vendor for genuinely commercial 
purposes and not for the purpose of 
influencing an election; 
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out a contribution or expenditure 
resulting. Thus, the posting by un-
compensated individuals of ads they 
create on the web site, where such 
ads are not posted for a fee, would 
not be a contribution or expenditure 
at the time of posting.  See 11 CFR 
100.94, 100.155 and 100.26. If an 
individual then pays to have the ad 
broadcast on television, the costs for 
creating the ad are no longer covered 
by the Internet volunteer activity 
exemption, and thus become part 
of the expenses for an independent 
expenditure. See 11 CFR 109.10.  

In contrast, if a political commit-
tee posts an ad it creates, its costs 
constitute expenditures and are 
reportable as such (even if the ad is 
never televised), because the exemp-
tions at 11 CFR 100.94 and 100.155 
do not apply to political committees. 
If that ad is then aired on TV, the 
ad’s disclaimers must contain the 
required information about both the 
ad’s purchasers and the ad’s creators. 
11 CFR 110.11(b)(3) and (c) (4). See 
AO 2007-20.1

Political committee status not 
triggered. The Act defines a political 
committee as any group of persons 
that makes expenditures aggregat-
ing over $1,000 in a calendar year. 
This definition does not apply to 
the individuals who create and 
purchase ads from the corporation 
because there is no communica-
tion or pre-arrangement between 
the creator and purchaser, and the 
corporation has not conveyed any 
information between them. See 11 
CFR 100.5(a). Moreover, purchas-
ers may obtain airtime for an ad that 
was already purchased and aired by 
other purchasers, even after review-
ing FEC filings by those purchasers. 

This activity would not by itself be 
sufficient to cause the purchasers to 
be considered “a group of persons,” 
and thus a political committee. The 
Commission did not address whether 
any agreements or collaboration 
between a creator and a purchaser 
not involving the corporation would 
result in the formation of a “group of 
persons” that would be considered a 
political committee.  

In-kind contributions not trig-
gered.  Here, given that there is 
no collaboration between purchas-
ers and creators, the purchase of 
airtime to run an ad created by a 
nonconnected committee does not 
result in an in-kind contribution 
from the purchaser to the committee. 
See 11 CFR 100.52(d)(1). 

The republication of a candidate’s 
campaign materials does result in a 
contribution. However, if an indi-
vidual independently creates and 
uses his or her own footage of a 
candidate’s public appearance in a 
web site posting and the campaign 
does not have any ownership rights 
to the footage, then the footage does 
not constitute a candidate’s cam-
paign materials and use of it would 
not represent an in-kind contribution 
by either the creator or a subsequent 
purchaser of airtime for the ad. 
11 CFR 109.23. The footage may 
include images of campaign materi-
als (e.g., tee-shirts, buttons and signs 
customarily displayed at campaign 
events) without becoming a republi-
cation of campaign materials, unless 
the creator arranged for such materi-
als to be held up, displayed or worn 
during the event. 

Date Issued: October 24, 2008;
Length: 12 pages.
		  —Dorothy Yeager

AO 2008-17 
PAC May Pay Expenses 
Incurred by Senator’s Co-
Author

Expenses incurred by a Sena-
tor’s co-author while preparing a 
manuscript of a book the two are 
writing may be paid for with funds 
from the Senator’s leadership PAC. 
The Senator’s principal campaign 
committee, however, may not use its 
funds to reimburse the co-author for 
the expenses.	

Background
For three years, Missouri Sena-

tor Christopher “Kit” Bond has 
worked on a book about terror-
ist threats from the Far East. In 
December of 2005, Senator Bond 
and his co-author signed an agree-
ment concerning liability, delivery 
of the manuscript, confidentiality 
responsibilities, how the advance of 
royalties would be split and other 
matters. Also in December of 2005, 
the Senator and co-author signed a 
contract with a company to publish 
the book, for which they received an 
advance of $60,000. The co-author 
received $43,333 of the advance and 
Senator Bond received $16,667. The 
Senator paid $15,000 of his $16,667 
to the publishing agent who secured 
the original contract and paid the 
remaining amount to the co-author.

The original agreement required 
repayment of the advance if the pub-
lisher declined to publish the book 
and the authors secured a second 
publisher. The original publisher 
did decline to publish the book and 
Senator Bond and his co-author 
found a second publisher, who also 
agreed to pay them an advance. That 
advance will be used to reimburse 
the original publisher’s advance. 
Senator Bond will not receive any 
profits from the book.

However, the requestor said no 
funds from the second advance will 
remain to fully compensate Senator 
Bond’s co-author for the expenses, 
time and effort spent in preparing the 
manuscript for the second publisher. 

1  Disclaimers need not appear on ads 
created by political committees and 
only posted on the web site, because 
ads posted on VoterVoter.com are not 
placed for a fee and, thus, are not a 
“public communication.” 11 CFR 
100.26.
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The requestor placed the fair market 
value of these services at $25,000.

Senator Bond asked the Com-
mission whether Missourians for 
Kit Bond, the Senator’s principal 
campaign committee (the Commit-
tee), or KITPAC, a nonconnected 
multicandidate committee associ-
ated with Senator Bond, could pay 
the book’s co-author $25,000 for 
the expenses, time and effort spent 
in preparing the manuscript for the 
second publisher’s approval.	

Analysis
Missourians for Kit Bond may 

not reimburse the co-author for the 
$25,000, but KITPAC may pay these 
expenses.

Under the Federal Election 
Campaign Act (the Act) and Com-
mission regulations, candidates and 
their committees have wide dis-
cretion in making expenditures to 
influence the candidate’s election. 2 
U.S.C. §439(a) and 11 CFR 113.2. 
However, a candidate or candidate 
committee may not convert contri-
butions to personal use. Personal 
use occurs when a “contribution or 
amount is used to fulfill any com-
mitment, obligation, or expense of a 
person that would exist irrespective 
of the candidate’s election campaign 
or individual’s duties as a holder of 
Federal office.” 2 U.S.C. §439a(b)
(2). Using this “irrespective test,” 
the Commission concluded that the 
Committee’s proposed payment 
to the co-author would amount to 
personal use.

While third parties are limited in 
what they may pay for on behalf of 
federal candidates, the “irrespec-
tive test” contained in the third 
party payment provision at 11 CFR 
113.1(g)(6) differs slightly from the 
“irrespective test” contained in the 
general personal use prohibition at 
11 CFR 113.1(g). This provision 
asks whether the third party would 
pay the expense even if the can-
didate was not running for federal 
office. If the answer is yes, then 
the payment does not constitute a 
contribution.

The requestor stated that Sena-
tor Bond “seeks to publish the book 
purely to advance the ideas and 
philosophies important to his cam-
paign and leadership PAC, and not 
to benefit himself personally.” The 
requestor also stated that KITPAC’s 
interest in the book would exist 
even in the absence of the Senator’s 
reelection or his campaign.

Because the book promotes KIT-
PAC’s goals and the PAC would pay 
for the book and the co-author’s ex-
penses irrespective of the Senator’s 
campaign, the payment would not 
constitute a contribution under 11 
CFR 113.1(g)(6). The Commission 
concluded that KITPAC may there-
fore make the proposed $25,000 
payment to the book’s co-author.

Date Issued: December 22, 2008;
Length: 5 pages.
		  —Isaac J. Baker

AO 2008-19 
Campaign Committee 
Employee May Serve as 
Leadership PAC’s Treasurer

An employee of a candidate’s 
principal campaign committee may 
also serve as the treasurer of a lead-
ership PAC sponsored by the same 
candidate.

Background
Ms. O’Lene Stone is a paid 

staff member of Texans for Lamar 
Smith (the Committee), which is the 
principal campaign committee for 
Representative Lamar Smith. In her 
position as the Committee’s office 
manager, she collects mail, super-
vises volunteers, occasionally acts 
as a contact person for fundraising 
firms and performs other day-to-day 
administrative tasks for the Com-
mittee. She is not involved in any 
fundraising or in preparing or filing 
any Commission reports for the 
Committee.

Ms. Stone is also the treasurer of 
the Longhorn Political Action Com-
mittee (Longhorn PAC), a leadership 
PAC sponsored by Representative 
Smith. In this position, she signs 

Longhorn PAC’s FEC reports and 
has final approval of all disburse-
ments. She does not prepare FEC 
reports for the PAC and does not 
sign checks or make deposits. 

Ms. Stone maintains separation 
between her two roles. She performs 
all of her duties for Longhorn PAC 
on her own time, outside of her 
paid hours for the Committee. No 
Longhorn PAC resources or funds 
are used in the performance of Ms. 
Stone’s Committee duties, and no 
Committee resources or funds are 
used in the performance of her 
Longhorn PAC duties.

Analysis
Neither the Federal Election 

Campaign Act nor any Commission 
regulation bars a person from serv-
ing as an employee of a principal 
campaign committee and as the trea-
surer of a leadership PAC sponsored 
by that candidate simultaneously. 
Therefore, Ms. Stone may continue 
to serve as the treasurer of Longhorn 
PAC while she is employed by the 
Committee.

Date Issued: January 16, 2009;
Length: 3 pages.
		  —Isaac J. Baker	


